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Are You a Felon? 


THE ANSWER MAY BE FOUND IN THE CORPORATE SECURITIES ACT. 
THE REAL MEANING OF WORDS AND PHRASES USED MOST 


DIFFICULT TO DETERMINE. WOULD REPEAL OF ACT AND 
THE ENACTMENT OF PENAL STATUTES TO ACCOMPLISH 
SAME PURPOSE BE MORE EFFICACIOUS IN 


Doubtless the reader will be shocked and 
perhaps offended when his eye scans the 
above title. It is not the intention to offend, 
but the question is asked in all earnestness 
and with a sincere desire to awaken the 
reader and the public generally to the seri- 
ousness of the situation. 

Our Corporate Securities Act was passed 
in 1917. It was not the parent Act. Since 
1917 every session of the Legislature has 
made some amendment to the Act. We have 
had many definitions and revised definitions 
of the word “security.” It was to prevent 
the flotation of worthless or near worthless 
“securities” that the Corporate Securities 
Act was first passed. Therefore, it may be 
assumed that those who framed and spon- 
sored the passage of this Act were prompted 
by high motives. Whether the remedy has 
proven worse than the disease must be left 
to the sound judgment of the reader. 

This article deals specifically with the 
Corporate Securities Act as applied to the 
“individual” as distinguished from corpora- 
tions and other organizations, although 
much that is said herein applies with equal 
force to corporations and other forms of 
organization. 

DEFINITIONS GIVEN NOT COMPLETE 

To enable the reader to answer the ques- 
tion first propounded it will be necessary to 
examine certain definitions contained in the 
Act, and to ascertain the meaning of vari- 
ous words and phrases used therein but not 
there defined. 

The word “company” as used in the Cor- 
porate Securities Act as now amended in- 
cludes individuals who sell, offer for sale, 
negotiate for the sale of, or take subscrip- 
tions for any security of their own issue 
(Sec. 2 (a), Subsecs. 3 and 6.) 

Subsec. 7 of said Sec. 2 (a) provides: 

“The word ‘security’ shall include any 
note, stock, treasury stock, bond, deben- 
ure, evidence of indebtedness, certificate 


PROTECTING PUBLIC? 


By Richard A. Turner, Member of the Los Angeles Bar 











of interest or participation, certificate of 
interest in a profit-sharing agreement, 
certificate of interest in an oil, gas or 
mining lease, collateral trust certificate, 
preorganization certificate, preorganiza- 
tion subscription, any transferable share, 
investment contract, or beneficial interest 
in title to property, profits or earnings or 
any other instrument commonly known as 
a security.” 


Subsec. 8 of said Sec. 2 (a), so far as 


applicable to individuals, provides : 


“*Sale’ or ‘sell’ shall include every dis- 
position, or attempt to dispose of a secur- 
ity or interest in a security for value. 
Any security given or delivered with, or 
as a bonus on account of, any purchase 
of securities or any other thing, shall be 
conclusively presumed to constitute a part 
of the subject of such purchase and to 
have been sold for value. ‘Sale’ or ‘sell’ 
shall also include a contract of sale, 
an exchange, an attempt to sell, an option 
of sale, a solicitation of a sale, subscrip- 
tion or an offer to sell, directly or by an 
agent, or a circular letter, advertisement 
or otherwise, * * *.” 

Under Sec. 2 (b) certain securities are 
exempted from the operation of the Act, 
but it is doubtful if any of those exemp- 
tions apply to securities issued by an indi- 
vidual except: 

“10. Bills of exchange, trade accept- 
ances, promissory notes and other com- 
mercial paper issued, given or acquired 
in a bona fide way in the ordinary course 
of legitimate business, trade or commerce. 

“11. Promissory notes, whether secured 
or unsecured, where the notes are not 
offered to the public, or are not sold to 
an underwriter for the purpose of re- 
sale.” 

Sec. 2 (c) also excepts sales of securities 
at judical executor’s, administrator’s, guard- 
ian’s, receiver’s or trustee’s sale in insolv- 
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ency or bankruptcy or at a pledgee’s or 

mortgagee’s sale, or the sale by the owner 

for his own account of any security of 

which he is not the owner or underwriter. 
Sec. 3 provides: 

“No company (individual) shall sell 
* * * any security of its (his) own 
issue until it (he) shall have first applied 
for and secured from the commissioner 
a permit authorizing it (him) so to do 
** *” 

Sec. 14 provides: 

“Every * * * person who 
issues or executes, or sells, or causes or 
assists in causing to be issued, executed, 
or sold, any security, in nonconformity 
with a permit of the commissioner then 
in effect authorizing such issue, or con- 
trary to the provisions of this act, or of 
the constitution of this state, * * * or 
who, in any respect, wilfully violates or 
fails to comply with any of the provisions 
of this act, or who, in any other respect, 
wilfully violates or fails, omits, or ne- 
glects to obey, observe, or comply with 
any order, permit, decision, demand, or 
requirement, or any part or provision 
thereof, of the commissioner under the 
provisions of this act, * * * is guilty 
of a public offense and shall be punished 
by imprisonment in the state prison not 
exceeding five years, * * * or bya 
fine not exceeding five thousand dollars, 
or by both such fine and imprisonment.” 
The foregoing brief outline of several 

portions of the Act is far from complete, 
but it will serve the purpose of this article. 


* OK Ox 


Purases WHICH ARE NOT DEFINED 
IN THE ACT 

Sec. 2 of the Act defines various words 
but we find no definition of the following 
words and phrases which are used in the 
Act in defining what constitutes securities: 

1. “Evidence of indebtedness.” 

2. “Certificate of interest or 
tion.” 

3. “Certificate of interest in a profit-shar- 
ing agreement.” 

4. “Certificate of interest in an oil, gas 
or mining lease.” 
. “Collateral trust certificate.” 
“Preorganization certificates.” 
“Preorganization subscription.” 
. “Any transferable share.” 
. “Investment contract.” 

10. “Benéficial interest in title to property, 
profits or earnings.” 


participa- 


ut 


OW ONTSD 


11. “Any other instrument 
known as a security.” 

Space will not permit a definition of the 
various words and phrases enumerated 
above, but where the reader is in doubt as 
to the meaning intended, reference is made 
to the legal and standard dictionaries. 

Assuming that “evidence of debt” in- 
cludes any written instrument for the pay- 
ment of debt, importing on its face the 
existence of a debt, (Black’s Law Diction- 
ary), if A has a contract for the doing of 
certain cement work but has no cement 
mixer, and he goes to B, who has such a 
mixer, and they enter into a written agree- 
ment whereby B leases to A said mixer for 
a specified term at an agreed price, which 
A promises to pay, does such contract come 
within phrase “1” above? 

If such a contract, in lieu of containing 
a specified rental and an expressed promise 
to pay same, assigns a portion of the con- 
tract price as compensation for the use of 
such mixer, is such a contract covered by 
phrase “8” above? 

Or, if such contract, in lieu of either of 
the foregoing arrangements, transferred to 
3 a portion of the profits, would such con- 
tract fall under phrase “10” above? 

If three men mutually agree to grubstake 
a miner or to finance an automobile dealer, 
in consideration of which the miner agrees 
that his backers shall have an interest in 
claims located, or the dealer agrees that his 
backers shall have a share of the profits, 
and this agreement is reduced to writing 
and signed by the miner or dealer, does the 
agreement come within the meaning of 
phrase “2”, “3”, “9” or “10”? 

If the three financiers agree on the side 
as to what their respective shares shall be 
under such last mentioned contract and all 
join in a certificate or declaration to that 
effect and this certificate or declaration is 
signed in triplicate, each taking a copy, does 
the certificate or declaration come within 
the meaning of phrase ‘2’, “3”, “9” or 
“10” 

If two men join in the execution of a 
declaration or certificate to the effect that 
they have entered into a copartnership and 
setting forth their respective interest there- 
in, is such a declaration or certificate in- 
cluded in phrase “3” or “10”? 

If A owns an undivided interest in real 
or personal property which he sells to B, 
issuing a deed or bill of sale therefor with- 
out having obtained a permit, has he vio- 
lated phrase “2”, “8” or “10”? 


commonly 
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Would a landowner who had leased his 
property for oil or mining purposes require 
a permit to entitle him to sell his royalty 
interests in whole or in part or to sell an 
undivided interest in his property ? 

If any person being the owner of any 
interest under any such contract as any of 


; - 
those above mentioned should sell or trans- 


fer his interest therein to another by an 
instrument in writing, would a permit be 
required ? 

Or would the owner of any such agree- 
ment or one having an interest therein or 
thereunder require a permit to enable him 
to advertise his interest for sale? 

WHat is A “Security?” 

For fear that something might have 
escaped the attention of the draftsman and 
with apparent intent that nothing should be 
overlooked, “‘security’’ is finally defined as 
“any other instrument commonly known as 
a security.” 

\We are tempted to ask what other instru- 
ments there are. However, inasmuch as the 
phrases above enumerated may be assumed 
to cover every conceivable “security” which 
could be thought of, in the absence of 
statutory definition we surmise the Legis- 
lature had in mind any security as defined 
in the various statutory definitions previous- 
ly contained in this Act, and which it was 
assumed had become commonly known as a 
security. To quote these various definitions 
would extend this article unduly. So far as 
individuals were concerned, the Act as 
amended in 1925 defined “security” as: 

“(a) Any instrument offered to the 
public by an ‘individual’ evidencing or 
representing any right to participate or 
share in oil, gas or other hydrocarbon 
substances or other minerals of any sort, 
as yet undeveloped, or in the proceeds of 
sale thereof. 

“(b) All bonds, debentures, and evi- 
dences of indebtedness offered to the pub- 
lic by an individual; and 

‘“(c) Any instrument offered for sale, 
or sold, or issued, to the public by an 
‘individual’ evidencing or representing 
any right to participate or share in the 
profits, earnings or income, gross or net, 
derived from the assets, or any thereof, 
of any business carried on for profit or 
in the distribution of such assets, except- 
ing thereform any lease, not offered to 
the public, whereby the lessee obtains 
the right to use or control the property 
leased and to receive for his use, in whole 





or in part, the profits, earnings or income 
derived from the property so leased.” 
WHat 1s MEANT BY OFFERED 
“TO THE PuBLic?” 

From the above we see that the phrase 
“to the public’’ has been used as a test to 
determine whether the instrument was or 
was not a security. And under the present 
exemption applied to individuals ‘Promis- 
* %* ¥* where the notes are 
not offered to the public, or are not sold to 
an underwriter for the purpose of resale” 
are not classified as a security. 

\Ve are given by the statute no means of 
ascertaining what this phrase “to the pub- 
lic’’ means. It must mean something differ- 
ent from an isolated single transaction in 
the ordinary course of business, for other- 
wise the phrase “not offered to the public” 
would be meaningless. That is to say, if 
every offer of sale was an offer “to the 
public,” there could be no exception, and 
hence the phrase “not offered to the public” 
would be meaningless. 

\Ve surmise that “offered to the public” 
means a public offering, an offer by any 
form of advertisement or publicity to sell 
the sceurity ; open to anyone who desires to 
accept. 


sory notes, 


As previously noted, the only exceptions 
applicable to an ‘individual’ of instruments 
defined by the present act are: 

“10. Bills of exchange, trade accept- 
ances, promissory notes or other com- 
mercial paper issued, given or acquired 
in a bona fide way in the ordinary course 
of legitimate business, trade or commerce. 

“11. Promissory notes, whether secured 
or unsecured, where the notes are not 
offered to the public, or are not sold to 
an underwriter for the purpose of resale.” 

There is no room left in Exception “10” 
for anything except commercial paper. 
“Commercial paper” is negotiable paper. 
(Black’s Law Dictionary; Sec. 1, Joyce on 
Defenses to Commercial Paper; 12 Fed. 
Cas. 12; 195 Cal. 528-535.) 

Exception “11” is broad enough to i- 
clude non-negotiable promissory notes, but 
if these non-negotiable promissory notes are 
“offered to the public’’ they are not ex- 
cepted. 

Before any instrument can constitute a 
security under the Act as to an individual 
it must be issued by the individual, who 
sells or offers it for sale. (Sec. 2 (a), sub- 
sec. 6 of Corporate Securities Act. ) 

Indulging the assumption that the phrase 
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“to the public” means what we have as- 
sumed it to mean, an individual could 
engage in the business of issuing “com- 
mercial paper” (any form of negotiable 
instruments ) and could freely advertise his 
offerings to the public and take all comers, 
while if the instrument were non-negotiable 
_—not a commercial paper—any advertise- 
ment thereof or public offering would con- 
stitute the person so advertising or offering 
ita criminal and subject him to prosecution. 
CERTAINTY OF INTERPRETATION DIFFICULT 

Thus it will be seen that whether a crime 
is committed depends upon whether the 
instrument offered is negotiable or non- 
negotiable; assuming, of course, that the 
person offering it is the issuer thereof. 4 

Assuming the reader to be a lawyer, if 
you have difficulty in answering one or 
more of the above questions to your own 
satisfaction and beyond any question of 
doubt in your mind, then how can the lay- 
man be expected to interpret the Act with 
that degree of accuracy necessary to enable 
him to avoid violating the law? 

It must be conceded that it is not prac- 
tical or even possible under modern busi- 
ness conditions for an individual to petition 
the Commissioner of Corporations every 
time that he is in doubt as to whether he 
may lawfully enter into the desired trans- 
action. or advertise his desire or willingness 
so to do. But assuming that he does so 
petition, the Commissioner has no super- 
human powers and may make the error of 
concluding that the proposed transaction is 
not covered by the Act and therefore refuse 
to grant any permit. Subsequently some 
court with equal ability and superior 
authority may interpret the Act differently. 
If such be the case, the individual-is sub- 
ject to the penalties.of the Act and the 
error of the Commissioner furnishes no 
defense. 

Many Purases Usep UNCONSTITUTIONAL 

It would seem that many of the phrases 
defining “security” as used in the Corporate 
Securities Act must be held unconstitutional 
under the language used in People v. Pace, 
73 Cal. App. 548, and under the cases there 
cited. In the Pace case it was said: 

“The appellant also urges that the lan- 
guage of the section is so indefinite, un- 
certain and vague as to make it uncon- 
stitutional and void; and in this behalf 
it is pointed out that the term. ‘in the 
course of repeated and successive trans- 
actions’ is indefinite, as is also the term 


‘of like or similar character’. We feel 
that the section is subject to the criticism 
urged. It probably would be conceded 
that two or more transactions would con- 
stitute ‘repeated transactions’, and neces- 
sarily, if one follows the other, they 
would be ‘successive transactions’. But 
one contemplating the sale of his secur- 
ities would be at a loss to know, so far 
as the section in question indicates, 
whether he would be liable if he should 
make one sale every twelve months, or 
every thirty-six months, or even every 
ten years. In order that an act of the 
Legislature attempting to prescribe what 
acts shall be deemed a public offense may 
meet the test of validity it is necessary 
that the language used shall be of such 
clarity of expression that one of average 
intelligence would be able to understand 
what is prohibited and what he may do 
without violating the law. Mr. Justice 
Melvin in his opinion in the case of In 
re Lockett, 179 Cal. 581 (178 Pac. 134), 
discussing this question of clarity, says: 
‘So important is the liberty of the indi- 
vidual that it may not be taken away 
even from the most debased wretch in 
the land, except upon conviction of a 
crime which has been so clearly defined 
that all might know in what act or omis- 
sion the violation of the law should con- 
sist.” The same question was before the 
supreme court of this state in the case 
of In re Peppers, 189 Cal. 682 (209 Pac. 
896), where the court held unconstitu- 
tional section 10 of the California Fruit 
and Vegetables Standardization Act of 
1921 on the ground of indefiniteness. 
“Chief Justice Waite of the United 
States Supreme Court in the case of 
United States v. Reese, 92 U. S. 214, 23 
L.Ed., 563, (see, also, Rose’s U. S. 
Notes), in discussing a similar question, 
observes : ‘Laws which prohibit the doing 
of things and provide a punishment for 
their violation, should have no double 
meaning. A citizen should not unneces- 
sarily be placed where, by an _ honest 
error in the construction of a penal stat- 
ute, he may be subjected to a prosecution 
for a false oath; and an inspector of 
elections should not be put in jeopardy 
because he, with equal honesty, enter- 
tains an opposite opinion °* * *, Penal 
statutes ought not to be expressed in 
language so uncertain. If the Legislature 
undertakes to define by statute a new of- 
fense and provide for its punishment, it 








Page 140 





LOS ANGELES BAR ASSOCIATION BULLETIN 








4 ok. 
Coming... | 


The 1930 Supplement to 


CALIFORNIA 
JURISPRUDENCE 


will be ready this fall 


It will bring the references to decisions 
and legislation 


PRACTICALLY DOWN TO DATE 


SPECIAL FEATURE 


In addition to the regular supplementary 
matter, there will be given a complete 


NEW ARTICLE on 


COMMUNITY PROPERTY 
By Orrin K. McMurray 


In this article the entire law of community and 
separate property is restated in the light of the 
late statutes and decisions. 


Bancroft-Whitney Co. 


San Francisco 











N Los Angeles 





fot 
nit 
dev 
not 
tru 


evi 
nes 








LOS ANGELES BAR ASSOCIATION BULLETIN 


Page 141 





— 


should express its will in language that 

need not deceive the common mind. 

Every man should be able to know with 

certainty when he is committing a 

crime’.” 

The fact that this act has been in force 
for several years and no satisfactory defi- 
nition of the word “security” has yet been 
devised is strong evidence of the fact that 
none can be devised. Assuming this to be 
true, then must it not be conceded that the 
Act has failed of its purpose? Is it not 
evidence that there is some inherent weak- 
ness or defect in the remedy? 


PROSECUTIONS UNDER 
Act Few 

We all know that successful prosecutions 
under the Corporate Securities Act have 
been very few. This may be due either to 
the weakness and uncertainty of the Act 
or it may be due to what lay men and law- 
yers alike usually refer to as “passing the 


SUCCESSFUL 


buck” between the office of the District 
Attorney and the Commissioner of Cor- 
porations. 

Assuming, without stating, that proper 


penal statutes do not now appear in our 
Penal Code, would not the repeal of the 
Corporate Securities Act and the enactment 
of a penal statute inflicting proper penalties 
upon any person fraudulently misrepresent- 
ing the value or making other fraudulent 
statements intending thereby to induce the 
purchase of property, and resulting therein, 
operate with greater efficacy than does the 
Corporate Securities Act in suppressing the 
ill sought to be remedied? And would not 
the placing of the entire responsibility for 
its enforcement upon the shoulders of the 
District Attorney bring about more prose- 
cutions ? 

Would not the repeal of the Act speed 
up business transactions and tend to create 
more confidence and respect for the law on 
the part of business men? 

It is common knowledge that the Cor- 

porate Securities Act was passed for the 
avowed benefit of the public. All of the 
penalties of the Act are on the seller and 
none on the purchaser. (Pollock v. Staun- 
ton, 80 Cal. Dec. 543; Tatterson v. Kehr- 
lein, 88 App. 34.) 
_ Yet let us examine the result of a viola- 
tion ‘of the Act. The Act itself and the 
cases declare that any security issued with- 
out the requisite permit is void. ~ 

Let us assume that the particular security 
consists of a royalty interest in an oil well, 


State wide 


7 Ban 





and that such security requires a permit for 
its issuance; that the operator has no finan- 
cial responsibility, but that the well is a 
good one; that the operator has had to sell 
most of his interest in the production to 
realize sufficient with which to complete the 
well; that the operator has unpaid creditors 
who attach his remaining interest or that 
the operator sells his remaining interest in 
the well to another who refuses to recog- 
nize the prior interests sold by the operator 
without a permit, then how has the man 
who advanced the money with which to 
drill the well been protected? The man who 
committed the crime is left with the owner- 
ship of the property to be enjoyed by him- 
self or by his transferee or successor in 
interest, while the man for whose benefit 
the Act was passed gets nothing for his 
money and is left with a possible cause of 
action against the insolvent operator for 
money had and received, (First Natl. Bank 
v. Thompson, 63 C.A.D. 2), or in case of 
bankruptcy, he may prove his claim as an 
unsecured creditor. These considerations 
make it clear that that which was designed 
as a shield has been converted into a sword 
with which to destroy the intended bene- 
ficiary. 
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At a recent meeting of the members of the Los Angeles Bar Association Prof. 
Terman delivered a most interesting and instructive address on “Psychology and 
For the benefit of the many members who did not have the oppor- 
tunity to hear Prof. Terman, and in order to preserve his remarks in permanent 
form, THE BULLETIN presents this unusual discussion of a subject of wide appeal 
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Professor Cattell, discussing the value of 
psychological training for students in the 
various professional fields, recently told the 
following story of a bishop and a judge 
who were disputing about the relative merits 
and influence of their respective professions. 

“There can be no question,” said the 
judge, “it is law that possesses the greater 
power; why, / can sentence a man to be 
hanged.” “That is nothing,” said the bishop, 
“The church holds the keys to heaven and 
hell.” “But there is a difference,” retorted 
the judge. “When I sentence a man to be 
hanged he is hanged.” 

Professor Cattell added that unfortunate- 
ly no one knows whether heaven should be 
promised, and if so, to whom, nor whether 
people should be hanged, and if so, which. 

In emphasizing the value of psychology 
for the legal profession Professor Cattell 
was one of the few psychologists who have 
expressed themselves emphatically on the 
question since Muensterberg some twenty 
year ago published his book entitled On the 
Witness Stand. In that book rather large 
claims were made for psychology and the 
legal profession was sharply criticiszed for 
its neglect to take advantage of the marvel- 
ous discoveries which Muensterberg and his 
fellow workers had made in their psycho- 
logical laboratories. Muensterberg was an- 
swered by Dean Wigmore of the North- 
western University Law School, who pub- 
lished a scathing 90-page review of his book 
exposing the exaggeration of its claims. 
Wigmore’s verdict was that psychology had 
nothing to offer and that when it had the 
legal profession would doubtless take ad- 


vantage of its contribution. He based this 
verdict largely on the fact that there was 
disagreement of opinion either on the valid- 
ity or on the significance of nearly all the 
psychological findings which Muensterberg 
had set forth. In fact, Wigmore did his job 
so thoroughly that his verdict seems to have 
been accepted by the legal profession as 
good for all time, so thoroughly that ever 
since then psychologists have been content 
for the most part to leave the lawyer un- 
disturbed in his opinions and prejudices. 
My own claims for psychology will, I 
hope, be less extreme. I realize that one 
not versed in the mysteries of law is likely 
to see many legal problems in the wrong 
light. I realize too that law is a structure 
of the ages and at best can be expected to 
change but slowly. I have no ambition any- 
way to reform the profession. My task is 
merely to explain how certain things look 
to me as a psychologist. It may be taken 
for granted that if I were a lawyer as well 
as a psychologist some things might present 
to me a very different aspect. 
PsyCHOLoGY’s POTENTIAL VALUE FOR LAW 
In my opinion, Muensterberg’s error was 
not so much in exaggerating the importance 
of psychology for law as in exaggerating 
the importance of the contributions then at 
hand. It seems to me that the ultimate 
significance of psychology for the legal pro- 
fession can hardly be overstated. The fact 
that it has hitherto contributed little is ir- 
revelant to the main issue. Fifty years ago 
biology had contributed little to medicine, 
but since then it has revolutionized medical 
science and added nearly two decades to 
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the average span of human life. The mod- 
ern sciences of bacteriology, anatomy, 
physiology and physiological chemistry have 
srown up chiefly in the service of medicine, 
and it is now recognized that nothing which 
concerns any living cell of any plant or 
animal is necessarily alien to medical sci- 
ence. The legal profession, unfortunately, 
does not generally recognize even the poten- 
tial contributions of psychology. I infer 
this from the fact that ordinarily no psycho- 
logical training whatever is required of law 
students and from the fact that no serious 
use is made of psychology in the evaluation 
of evidence or in criminological procedures. 

Developments, however, are appparently 
on the way. At Yale, largely under the 
leadership of Dean Hutchins, an Institute 
of Human Relations was organized some 
two years ago for the purpose of bringing 
together into a single co-operating and 
interrelated group all of the social sciences, 
including law, history, economics, political 
science, sociology. anthropology, and psy- 
chology. One of the important aims of the 
Institute is to acquaint workers in each 
field with the most important findings in 
other fields related to their own. For ex- 
ample, students in the School of Law are 
given instruction in sociology, psychology, 
and the legal aspects of medicine. Now that 
Dean Hutchins has become President of the 
University of Chicago we may confidently 
look forward to similar developments there. 

Personally I have no doubt whatever that 
the time will come when psychology, along 
with the other social sciences will form an 
important part of the training of young 
lawyers. It is an obvious fact that law 
deals constantly with problems which are 
essentially psychological in their nature; for 
example, the admissibility of evidence, the 
reliability of testimony, the motives of be- 
havior, the effects of punishment, the mak- 
ing and breaking of habit complexes, and 
the influence of abnormal mental states upon 
human conduct. If these are not psycho- 
logical problems, then I don’t know what 
psychology is. The difference between sci- 
entific psychology and current legal psy- 
chology is that the former is experimental 
and objective while the latter is based upon 
introspection, casual observation, and tra- 
ditional opinion. Here are several examples 
given by Dean Hutchins of the kind of 
psychology used by the legal profession in 
connection with the admissibility of evi- 
dence. 

Is a witness qualified to appear if a child? 


The old answer was “no,” but more recent- 
ly the question in each case has been left 
to the decision of the trial court. The an- 
swer now varies from court to court and is 
based entirely on opinion without the least 
consideration of researches in child psychol- 
ogy. 

Is a witness qualified to appear if an 
atheist? In some states the answer is “yes,” 
in others, “no.’”’ Of course no scientific 
evidence has ever been brought forward to 
show that atheists are on the average less 
truthful than non-atheists; the belief that 
they are seems to rest upon the naive as- 
sumption that the primary motive in truth- 
telling is fear of God. 

ls hearsay evidence admissible? The gen- 
eral answer is “no; conversation is not evi- 
dence.” However there are certain excep- 
tions to the general rule. Words spoken by 
a person who had every reason to think he 
was facing death at the time may be ad- 
mitted as evidence even though unsworn. 
(In some states, provided the person was 
not an atheist!) Also, words spoken under 
stress of emotion may be admitted as evi- 
dence, only in this case it must be shown 
that there has not been time for the emo- 
tion to wear off. How long it takes emotion 
to wear off is said to vary from court to 
court. 

What kinds of circumstantial evidence 
may be admitted? Suppose the accused ad- 
mits he killed a man but claims that he 
did so in self-defense. Is it permissible for 
the defense to present evidence tending to 
show that the victim was a man of turbu- 
lent disposition? The legal answer is “no.” 
How the victim was accustomed to behave 
is held entirely irrelevant to the question 
how he was behaving at the time he was 
killed. However, the psychologist, ac- 
quainted as he is with the laws of habit, 
knows that it is not irrelevant. 

Again, is the flight of a person under 
suspicion evidence of his guilt? The legal 
assumption, which is in the affirmative, 
takes no account of the fact that the result 
of fear is sometimes to paralyse activity 
rather than to cause flight. In this case 
legal psychology, as Hutchins points out, 
seems to rest upon the Biblical statement 
of some three thousand years ago that “the 
wicked flee when no man pursueth, but the 
innocent is bold as a lion.” 

Hutchins summarizes the situation as fol- 
lows: ‘‘Many important rules of evidence 
then, appear to be hypotheses as to the 
meaning of certain human conduct. These 
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hypotheses are mainly the result of specu- 
lations which by incorporation in precedents 
have quickly lost their hypothetical char- 
acter and become rigid regulations hallowed 
by time and reinforced in many instances 
by moral and religious phraseology. That 
is, because a judge with influence years or 
centuries ago, living under social, economic, 
and political conditions far different from 
our own thought he would act in a certain 
way in a certain situation, today the gen- 
erality of human beings are held to act in 
that way in that situation and may be sent 
to jail on that assumption.” 

If we want to know how people really 
do act under given circumstances we must 
sooner or later go to the psychologist to 
find out. He may not have the answer 
ready made, but he will be more capable 
of finding it than anyone else. 


THE PsycHOLoGy oF TESTIMONY 


It was in connection with the errors of 
testimony that Muensterberg gave his most 
valid criticisms. There has been, in fact, a 
large amount of experimental investigation 
in this field by the psychologist. It has been 
shown that the reliability of testimony de- 
pends, apart from the honesty of the wit- 
ness, both on the accuracy of perception 
and on the fidelity of memory, and that the 
most conscientiously given testimony is sub- 
ject to almost incredible distortion from 
both sources. , 

Consider the errors of observation and 
perception. If a cardboard containing 50 
irregularly placed dots is shown for a few 
seconds to 100 persons and these are then 
asked to estimate the number of dots, the 
estimates are likely to range from 15 to 
500. If the same persons are requested to 
estimate the length of time which elapses 
between two given signals, it will be found 
that an interval of one minute may be esti- 
mated anywhere from 10 seconds to 10 
minutes. 

What will be perceived by a person under 
any particular set of circumstances depends 
largely on the suggestive influence of his 
beliefs and expectations. A witness who 
sees in the twilight a garment or other ob- 
ject which he has reason to believe is dark 
red will honestly testify that it was dark 
red, though as a matter of fact in the twi- 
light a dark red object actually appears 
black. A professor brings to his classroom 
at a time when the students are studying 
the psychology of smell some bottles labeled 
with the names of well-known perfumes. 


He talks for a few minutes about perfumes, 
then sprays something over the room and 
asks his students to record their answers to 
two questions: (1) Did you perceive the 
odor of a perfume? (2) If so, what brand 
of perfume did you think it was? What 
the professor actually sprayed into the room 
was distilled water, yet in such an experi- 
ment usually half or more of the students 
will testify in good faith that they perceived 
the odor of a perfume and many will even 
go so far as to give it a name! 

No perception is ever either complete or 
accurate. Always it is a mixture of per- 
ception, pre-perception, illusion, and sug- 
gestion. 

To the inaccuracies and incompletenesses 
of perception, those of memory are added. 
Memory involves not only knowledge, but 
also forgetting, illusion, suggestion, and 
wrong conclusions. This is illustrated by 
an experiment which has often been made 
by instructors in psychology. By pre- 
arrangement unknown to the students an 
intruder walks into the classroom in the 
middle of a lecture, asks the instructor 
something, behaves in a angry manner, and 
continues the interruption until the instruc- 
tor finally takes him by the shoulder and 
walks him out of the room. Apparently 
much embarrassed, the instructor continues 


. with his lecture. Next day he informs the 


class that he is anxious to secure an accu- 
rate description of the intruder as an aid 
to the establishment of his identity. He 
then proceeds to ask perhaps 40 or 50 ques- 
tions regarding the intruder’s appearance, 
the words he uttered, and his behavior while 
in the room. Although highly selected uni- 
versity students would naturally be expected 
both to observe and to report their observa- 
tions more accurately than would the aver- 
age person, the answers which they give 
to such a set of questions are always found 
to be in hopeless disagreement. The in- 
truder’s height may be estimated anywhere 
from 5 feet 4 inches to 6 feet 2 inches, his 
weight from 120 pounds to 180 pounds. His 
hair was black, brown, gray, blond, or red. 
His clothes are described in all the colors 
of the rainbow. His age was about 25, 35, 
or 45. He was bald; his hair was bushy. In 
regard to what the intruder did the answers 
show no less variety. 


After an experiment of this general type 
Professor Marston assembled the written 
testimony and placed it before three 
“judges” who were asked to answer a list 
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of questions with respect to what the true 
facts probably were in connection with the 
circumstances which the testimony con- 
cerned. One of these judges was no other 
than Dean Wigmore himself. Another was 
a practicing lawyer and the third was a 
woman newspaper reporter who specialized 
in court proceedings. The correctness of 
the answers which the “judges” gave to this 
list of questions may be taken as a rough 
measure of their ability to extract the truth 
from conflicting testimony. In this case, 
surprisingly, the woman reporter made a 
better showing than either Dean Wigmore 
or the practicing lawyer. This outcome is 
no reflection upon the competency of the 
legal mind; it merely shows that no amount 
of legal profundity affords any magic pow- 
er to separate truth from error in testimony 
as a basis for just decisions. 


‘ 


Many experiments have been made on 
the influence of age and intelligence on the 
fidelity of report. It has been conclusively 
shown that although the accuracy both of 
observation and of report increases on the 
average from age to age, the age differ- 
ences are far overbalanced by intellectual 
differences. That is, whether a given child’s 
testimony deserves credence depends far 
more upon his mental age than upon the 
number of years he has lived. 

Experiments on the relative accuracy of 
testimony given (a) in the form of free 
narrative, (b) under direct examination 
and (c) under cross examination agree uni- 
versally in showing a greater percentage of 
accuracy for free narrative. Direct and 
cross examination increases the scope and 
completeness of the testimony, but they ac- 
complish this at the expense of accuracy. 
This is especially true of the cross examina- 
tion. 

Every memory, even if accurate at first, 
shows a curve of forgetting with lapse of 
time. For some kinds of memory material 
the curve of retention drops quickly almost 
to the zero line; for other kinds of material 
it presents a much more gradual slope. Such 
curves also vary in accordance with several 
other factors. Generally speaking, by the 
time several weeks or months have elapsed 
between the observed incidents and the giv- 
ing of testimony during the trial the curve 
of forgetting has progressed much farther 
than even the experienced trial judge is 
likely to suppose. 

Now the psychologist has no single form- 
ula for discriminating truth from fiction. 


He can however, (1) establish the sources, 
the types, and the frequency of error, and 
(2) throw light on the credibility of a wit- 
ness. This leads us to a consideration of 
deception tests, or “lie detectors,” of which 
one hears so much these days. 

Types oF Deception TEsTs 

For more than thirty years psychologists 
have experimented with various so-called 
deception tests. Only four of these tests 
will be mentioned here. The oldest is the 
word association test. The experimenter 
presents to a subject a list of 100 or more 
stimulus words. The words are given one 
at a time, either orally or visually. The 
subject is instructed to respond to each 
stimulus word as it is presented, with the 
first word that comes into his mind. When 
the association test is used as a lie detector, 
as in questioning a person under suspicion 
of having committed a given murder, the 
experimenter inserts here and there in the 
list of stimulus words, “critical” words 
which in some way relate to the crime. If 
the murder was committed with an axe in 
a garage, and if a purse was stolen and the 
body covered with a blanket, the experi- 
menter may insert such critical words in the 
stimulus list as axe, garage, purse, blanket. 
In such an experiment the subject soon set- 
tles down to the task and if the first ten 
or fifteen stimulus words are “innocent” ‘he 
is soon responding to each normally and 
quickly ; to the majority perhaps in a frac- 
tion of a second. Then the word axe is 
presented, and if the subject is guilty he 
tends to perceive this stimulus word as a 
kind of accusation. He is embarrased, hesi- 
tates, waits perhaps many seconds before 
responding and then gives an association 
which is utterly unconnected with the stim- 
ulus word. Perhaps for two or three words 
more the embarrassment continues to affect 
his responses making them slower and less 
natural, but after half a dozen or so inno- 
cent stimulus words he is again in com- 
mand of himself. Then comes the stimulus 
word garage or purse or blanket and the 
associational blocking is repeated. 

There is no question but that this method 
expertly used is capable of bringing con- 
fessions that would otherwise be difficult or 
impossible to secure. Scores of psycholo- 
gists have employed it successfully in 
identifying the guilty student in a group of 
several under suspicion of theft or other 
delinquency. The objection to it is that, 
conceivably, at least, an innocent person 
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who had read about the details of the crime 
and knows himself to be under suspicion 


might react exactly as a guilty person 
would. However, experiments which have 


been carried out to test this theory indicate 
that an expert with the method would rare- 
ly, if ever, be misled in such a situation. 

Another kind of lie detector is the Benus- 
si breathing test. This test makes use of 
the ratio between inspiration time and ex- 
piration time. It is believed by Benussi that 
this ratio undergoes changes according to 
whether the subject tells the truth or tries 
to deceive. The validity of Benussi’s method 
has not yet been established to the satisfac- 
tion of psychologists. 


Attempts have been made to use the 
“psychogalvanic reflex’ as a lie detector. 
The method is based on the fact that there 
are all the time electric currents in the 
human body of sufficient magnitude to 
cause deflections in the needle of a gal- 
vanometer which has been properly con- 
nected with the skin surface, and that these 
deflections vary in amount according to the 
emotions which the subject experiences. 
Unfortunately, it appears that similar de- 
flections may be caused by very different 
kinds of emotions and that the method is 
probably too unreliable for practical pur- 
poses. 


The “lie detector” most commonly men- 
tioned in the newspapers is simply a blood 
pressure apparatus so arranged that the 
changes in blood pressure can be clearly 
witnessed by the subject as he replies to 
questions during the examination. The ap- 
paratus is so sensitive that fairly slight emo- 
tional disturbances on the part of the sub- 
ject are registered in a moving column of 
mercury. When the subject responds with 
a lie there is nearly always a visible increase 
in the blood pressure so that the column of 
mercury shoots upward. In such a case the 
experimenter may merely remark “The in- 
strument says you are lying.” When the 
subject has observed the visible effect of 
his untruthfulness time after time in the 
course of the questioning he can often be 
induced to confess. It is claimed by those 
who have experimented most with this type 
of lie detector that the subject who makes 
an honest effort to tell the truth is in prac- 
tically every case clearly distinguishable 
from the subject who tries to deceive. Mars- 
ton and Keeler, at least, have used the 
method very successfully. 


ee 


It is only natural that courts should pre- 
fer to await more extensive verification of 
the validity of deception tests before adopt- 
ing them generally. The problem would no 
doubt be attacked more vigorously by psy- 
chologists if they had reason to believe that 
deception tests would really be made use 
of when their validity had been dem- 
onstrated. Surely the argument is unreason- 
able that the use of deception tests is un- 
warranted until they have been dem- 
onstrated to be 100 per cent accurate. If 
that rule were followed very little testimony 
or evidence of any kind would ever be 
admissible. Nor is the objection warranted 
that was recently made in the ruling of a 
Seattle judge, that the use of the lie detec- 
tor is a third degree method +o be classed 
with the cruelties of the Inquisition. The 
truth is, of course, that it is the exact oppo- 
site of the third degree tortures still so 
generally. employed by police officials in the 
United States. 


EXPERT TESTIMONY 


It is generally agreed that in this country 
expert testimony is a disgrace to everyone 
concerned,—to the court, to the person who 
gives it, and to the profession he represents. 
Not that expert testimony is per se unreli- 
able; it is the system that makes it so. In 
the first place, there is no scientific basis. for 
the selection of experts and the result is 
that many of them are grossly incompetent 
to testify on the issues at stake. Secondly, 
they are chosen and paid by the litigants, 
with the inevitable result that each takes a 
partisan attitude and tries to give his em- 
ployer his money’s worth. In the third 
place, they are subject to a cross examina- 
tion which is usually unfair and sometimes 
outrageous. Finally, the examination of 
an expert witness always includes ques 
tions that force answers unfairly into 
rigid categories, as when the accused must 
be classified as definitely sane or insane, 
feebleminded or normal. The hypothetical 
question—“Did this person know the nature 
and consequences of his act ?”—rests upon 
the ignorant assumption that insanity in- 
volves only disturbances of the knowing 
faculties ; although even the freshman stv- 
dent of psychology understands that it is 
oftener a disturbance primarily of the emo- 
tional or volitional life. The legal profes- 
sion knows nothing about morbid compul- 
sions and nothing about degrees of sanity 
or grades of mental deficiency. 





_ 


7 
Whiz 
testim 
have s 
averag 
pid ani 
upon t 
given 
emotio 
our ju 
above, 
genera 
to hav 
manag 
maind 
by the 
who d 
opiniot 
credibi 
testim« 
cult q 
motive 
nature 
hts the 
The 
delibes 
quaint 
cholog 
nant | 
detern 
a jury 
influer 
erned 
intellig 


Co! 


I he 
imagir 
like if 
of cou 
behav 
to be 
lawye 
case 2 
a pros 
eye 01 
outcor 
isa ju 
14 ye 
to hay 
alled | 
all gr: 
tuberc 
emplo 
specia 
nent ¢ 
the 








pre- 
n of 
dopt- 
ld no 


psy- 
- that 
» use 
dem- 
ason- 
> un- 
dem- 
. 
nony 
T be 
anted 
of a 
letec- 
assed 
The 
)ppo- 
ll so 
n the 


untry 
"yone 
who 
sents, 
nreli- 
». In 
s- for 
ilt is 
etent 
ndly, 
rants, 
kes a 
; em- 
third 
nina- 
times 
n of 
ques- 
* into 
must 
sane, 
etical 
ature 
upon 
y in- 
wing 
| stu- 
it 18 
emo- 
-ofes- 
npul- 
sanity 





LOS ANGELES BAR ASSOCIATION BULLETIN 


Page 149 





THE PsYCHOLOGY OF THE JURY 

What of the jury that must evaluate the 
testimony, expert and other? If mental tests 
have shown anything it is that the strictly 
average human being is a surprisingly stu- 
pid animal. He simply cannot be depended 
ypon to draw the correct conclusions from 
given facts or to remain uninfluenced by 
emotional appeals. And most members of 
our juries are probably below, rather than 
above, the average intelligence of citizens in 
general. Those who are intelligent enough 
to have worthwhile things to do usually 
manage to escape jury service. Of the re- 
mainder the most intelligent are disqualified 
by the rules. Those retained are persons 
who don’t read, don’t think, and have no 
opinions. These are expected to judge the 
credibility of witnesses, evaluate expert 
testimony, pass judgment on the most diffi- 
cult questions involving the psychology of 
motives and, within limits, to decide on the 
nature and severity of the punishment that 
fits the case. 

The psychologist is suspicious of jury 
deliberation even at its best. He is ac- 
quainted with the phenomena of group psy- 
chology; he knows how one or two domi- 
nant personalities on the jury can usually 
determine its verdict; he knows how easily 
a jury is affected by emotional and mob 
iniuences, how a group tends to be gov- 
erned by its spinal cord rather than by its 
intelligence. 


COMPARISON OF LEGAL AND MEDICAL 
PROCEDURES 


I have often amused myself by trying to 
imagine what medical practice would be 
like if it had to be carried on in the manner 
of court trials. A man’s organism has “mis- 
behaved” and he is taken to a hospital-court 
to be tried, say for tuberculosis. There are 
lawyers on each side determined to win the 
case at any cost. More than likely there is 
a prosecuting attorney who has his weather- 
eye on the possible influence of the trial’s 
outcome on his political aspirations. There 
isa jury of the average mental age of about 
14 years, selected for ignorance and sworn 
to have no opinions. Witnesses are marsh- 
alled representing all grades of honesty and 
all grades of ability to report accurately on 
tubercular symptoms. If experts have been 
employed one of them may be a high-grade 
specialist with the finest training, his oppo- 
nent a chiropractor. However, by the time 
the cross-examining lawyers have finished 


with them it would be hard to tell one of 
these experts from the other. The medical 
specialist will be heckled and his testimony 
ridiculed. The scientific methods which he 
has used, such as the stethoscope, bacterio- 
logical tests, and X-ray pictures, will be 
damned as new-fangled and unreliable in 
comparison with the good old-fashioned 
method of chest-thumping which our grand- 
fathers relied upon. The trial in court will 
be paraileled by a trial in the newspapers, 
with meddling reporters, photographers, 
and sensational tabloids. If the verdict is 
guilty the treatment will, within limits, be 
prescribed by law,—law that is a crystal- 
lization of opinion fifty, a hundred, or a 
thousand years old. No matter if there are 
new forms of treatment known to be cap- 
able of curing 95 per cent of cases. Perhaps 
the type of sentence will be determined by 
some arbitrary distinction analogous to the 
legal distinction between a misdemeanor 
and a felony. For example, if the patient 
has had no hemorrhage, his case might be 
classified as a misdemeanor; if a hemor- 
rhage has occurred, as a felony. But the 
nature of the sentence is unimportant, for 
the court will have no interest anyway in 
the outcome. The “convict” will be sent to 
a hospital-prison for a stated term. He will 
be housed with adolescents susceptible to 
the disease and allowed to scatter his germs 
in every direction. His condition will not 
be treated or even studied. At the end of 
his term, if he is still alive, he will be turned 
loose without health, without money, and 
without a job, and the public will concern 
itself no more about him until he has been 
hailed into court on another charge. 

Is this picture unfair? I do not think so. 
It would only be unfair if we were to blame 
the situation entirely upon the practicing 
lawyer. 


PSYCHOLOGICAL ASPECTS OF CRIMINOLOGY 
AND PENOLOGY 


The problems of scientific criminology 
and penology are assuming special impor- 
tance in view of the “rising tide of profes- 
sional crime” in the United States. While 
the prisons of Great Britain are being rapid- 
ly emptied, our own are all the time becom- 
ing more scandously overcrowded. The fac- 
tors involved are of course numerous and 
complex, but no one can deny that the 
causes and prevention of crime are in large 
measure psychological problems. Yet legal 
procedures take very little account of the 
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mental traits of the offender except in so 
far as to pronounce him sane or insane. 

Lawyers themselves will admit that the 
legal conception of insanity is utterly medi- 
eval. Human beings simply do not classify 
as definitely sane or definitely insane. San- 
ity does not, as the law assumes, depend 
merely upon knowing the nature and con- 
sequences of an act. The law does not 
recognize that one may commit a deed and 
not know why he does it. The recently 
enacted California law relating to the in- 
sanity defense requires that if this defense 
is to be employed, notice of the same must 
be given by the accused in advance; that is, 
it is assumed that the accused will be able 
to recognize the premonitory symptoms of 
his own insanity! 

The legal conception of feeble-minded- 
ness is no less antiquated. To assume that 
all persons can be classified as either def- 
initely feeble-minded or definitely normal is 
as naive as to assume that all can be classi- 
fied as normally tall or abnormally short. 
The truth is, of course, that the mental 
ages of adults range all the way from one 
year intelligence up, and that no clear divid- 
ing line can be drawn to separate the defec- 
tive from the normal. 

Gross mental defect is often not recog- 
nized by the court. Dr. Haines has reported 
the case of a man who was convicted and 
hanged but whose mental age was after- 
wards disclosed by records to have been 
less than six years. I myself served as an 
expert witness in the trial of Alberto Flores 
some fifteen years ago at Santa Barbara. 
This young man, who had sexually as- 
saulted and murdered a little girl, had a 
mental age of less than seven years. A man 
at this moment awaiting his death doom in 
San Quentin was a ward of our state insti- 
tution for the feeble-minded at the time he 
committed his crime. This did not prevent 
his being sentenced to be hanged. Twenty- 
five men on record in the Psychopathic In- 
stitute at Chicago a few years ago as definite 
cases of dementia praecox, later committed 
murders. Such facts (the number of them 
could be extended indefinitely) show the 
imperative need for the introduction of psy- 
chopathic laboratories into courts and 
prisons. In this direction only the merest 


beginning has been made. 

As for penology, it is but the sheerest 
guesswork. The term “guesswork” is used 
in the literal sense. Here is the proof. If 
you fill a glass jar with beans and allow 
10,000 persons to guess the number of beans 


it contains, you will find that certain nym. 
bers are guessed much more frequently than 
others. For example, numbers which are the 
multiples of 5 or 10 will appear in statis. 
tically excess proportion, also odd numbers 
as contrasted with even numbers. Now j 
has been found that if one takes a large 
number of court sentences which have been 
solemnly pronounced upon criminals and 
subject these sentence terms to a similar 
statistical treatment, exactly the same kinds 
of number-preferences will appear as in the 
bean-guessing contest. Every sentence js 
thus in a very real sense nothing more nor 
less than a guess. 

The truth is we simply do not know the 
relative efficacy of various lengths of prison 
or jail sentences. We do not even know the 
relative merits of various kinds of punish- 
ments, such as fines, jail sentences, prison 
sentences, and execution. We know almos 
nothing as to how the efficacy of punish- 
ment varies with the type of offender; with 
his sex, his intelligence, his previous record, 
and the nature of the offense which he has 
committed. The deterrent effects of the 
punishments we mete out are no less un- 
known quantities. One eminent legal author- 
ity recently expressed the conviction that 
researches on this point are superfluous, 
because “everyone knows perfectly well 
that the usual types of sentences are actu- 
ally effective as crime deterrents.” Some of 
us may suspect that in this case, as in many 
others, what is so well known by intuition 
is probably in large measure not true. 

Too many people have assumed that such 
schemes as the indeterminate sentence, the 
parole, and probation would inevitably bring 
a great reduction in crime. No one knows 
how effective they have been. Paroles are 
granted without any scientific investigation 
of the cases under consideration, although 
scientific methods could easily be devised 
which would greatly improve the chances 
of a parole board granting its paroles to the 
right persons. Three or four investigations 
have been made of the relation of various 
factors to success on parole. Such corre 
lations were worked out by Borden for 2 
different factors in the case of 263 paroled 
prisoners. Among the factors studied were 
age at parole, nativity, mental age, days lost 
for bad behavior in prison, industrial rating, 
training received in the institution, literacy 
at time of parole, ratings on tempermental 
traits, months employed before arrest, num- 
ber of previous arrests, number of commit: 
ments, etc. It was found that no one ol 
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these factors taken alone was correlated 
very closely with success on parole, al- 
though about one-half of them showed at 
least some correlation. In a case like this 
it would be possible to assign a weighting 
to each factor in proportion to its correla- 
tion with success and to derive a multiple 
correlation coefficient which would show 
the chances of success or failure for any 
given prisoner. If such predictions were 
worked out for all prisoners under consid- 
eration for parole, one could then say that 
if convict number 32 is paroled the chances 
are not more than even that he will make 
wood: that for number 39 the chances of 
success are four to one, for number 17 
twenty to one, etc. In other words, blind 
guesswork and political or personal “pull” 
would be replaced by quantitative estimates 
based upon a scientific application of the 
mathematics of probability to all of the 
pertinent facts available. 


It is not likely, however, that politically 
appointed prison authorities and parole 
boards will make any very insistent demand 
for the adoption of multiple correlation 
methods. These sound so mysterious. A 
manufacturer is quite willing to make use 
of the mysteries of chemistry, but the 
mender of minds and souls prefers intuition 
to scientific tools. 


Just how well intuition is succeeding is 
shown very impressively by the statistical 
studies of Glueck and Healy on the later 
careers of adult and juvenile offenders. The 
average prison warden will tell you proudly 
that 70 or 80 per cert of his discharged 
prisoners make good and that only 20 or 
30 per cent relapse into crime. But in all 
the history of the world to date there has 
been only one sufficiently thorough-going 
study of any considerable group of adult 
prisoners with respect to their careers after 
discharge. This was the investigation car- 
ried out by Dr. and Mrs. Glueck on a group 
of 500 prisoners who had been released six 
to fifteen years previously from a Massa- 
chusetts reformatory of the better type. 
The results were discouraging enough, for 
80 per cent of these men were found to 
have continued in their criminal careers. 
Healy’s follow-up studies of juvenile of- 
tenders in Chicago and of a similar group 
in Boston are only a little less dishearten- 
ing. In his Chicago group 60 per cent of 
the boys and 40 per cent of the girls re- 
mained unimproved after the juvenile court 
and the probation system had applied all 


the remedies they had to offer. The results 
for the Boston juvenile group were more 
favorable, a fact which Healy attributes to 
the methods used in that city. One of the 
most important differences in the methods 
of handling juvenile delinquents in the two 
cities is in the earlier age at which Boston 
takes formal note of its young offenders ; 
by applying its methods before the child’s 
delinquency has become a habit, it gets 
better results. A recent follow-up study of 
“oraduates” from the Whittier State School 
of California indicates that two-thirds to 
three-fourths are doing well ten years after 
their discharge, a record which is probably 
equalled by few such schools anywhere. 

If the researches with juvenile delinquents 
have shown anything it is the importance 
of getting a head start in our preventive 
work. It is futile to stress chiefly the treat- 
ment of adult or near-adult criminals. We 
must give heed to the conditions that pre- 
cede and favor the beginning of the crim- 
inal career. Psychologists are in fact trying 
to devise methods which will make it pos- 
sible to identify the potential delinquent be- 
fore he has actually committed any serious 
overt offenses. Time does not permit the 
description here of the promising methods 
employed for this purpose in the investiga- 
tions carried out at Stanford University by 
Dr. Cady, Dr. Raubenheimer, Dr. Laslett, 
and Dr. Casselberry. 


The data which these and other investi- 
gators in the field of juvenile delinquency 
have brought forward emphasize the impor- 
tance of environmental as opposed to con- 
stitutional factors in the making of delin- 
quents. The old theory of Lombroso that 
criminals are born such and that they can 
be identified by physical stigmata has of 
course been utterly exploded. Everyone 
starts out in life as non-moral and if he 
develops into a normally moral adult it is 
largely as the happy result of favorable cir- 
cumstances and training. There is a district 
in Chicago which has been a hotbed of 
juvenile delinquency for half a century. 
Some years ago the delinquent population 
in this section was gradually replaced by 
an immigrant group whose children had 
previously shown low delinquency records. 
When the old population had been entirely 
replaced by the new, juvenile delinquency 
in this district was as rampant as ever. 
However, the old population after its re- 
moval to another district sodn dropped to 
the normal with respect to the amount of 
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delinquency among children. A second com- 
plete shift of population like this is said to 
have occurred in the same district with sim- 
jar results, the non-delinquent incoming 
population becoming delinquent, and the de- 
jinquent population going out becoming non- 
delinquent. What made the place a plague 
spot was not the hereditary or racial factor, 
put the cultural patterns which long ago 
pecame prevalent in that neighborhood and 
yhich have been handed down to the chil- 
dren of one infiltration immigrant group 
after another. 

The processes by which criminals are 
made and unmade are complex enough to 
tax all of the resources of scientific psychol- 
ogy and sociology. I have tried to make 
cear that the science of criminology is in 
its infancy. For its development innumer- 
able and costly researches will be necessary. 
| say costly, but in comparison with the 
oresent cost of crime they will be relatively 
cheap. At present we are more willing to 
yend a million dollars on prisons than a 
thousand dollars on a scientific criminolog- 
ical investigation. In 1930 about $25,000,- 
(00 was devoted to research in the chemical 
and matallurgical industries of the United 
States but hardly anything on the psychol- 
gy of the criminal. Nothing is more needed 
than private foundations for criminological 
research under the auspices of the great 
universities of the country, where the work 
would be forever free from every kind of 
political entanglement. This is something 
that lawyers might well bear in mind when 
they are called upon to assist men and wom- 
en of wealth in the preparation of their 
wills. 


PsYCHOLOGICAL ASPECTS OF LEGISLATION 


Thus far I have said nothing about the 
psychological aspects of law making. Cer- 
tainly our modern strivings for democracy, 
with such direct legislative measures as the 
initiative, the referendum, and the recall, 
make heavy demands on the mental age of 
the average voter. I forego making an esti- 
mate of the average mental age of our 
legislative bodies. Certainly in the making 
of laws much poor psychology has been 
used. We have a childlike faith that law- 
lessness can be cured by more laws. A 
Baumes law is enacted with no consider- 
ation of the psychological studies of recidiv- 
ism. Laws are enacted which make it a 
crime to express an opinion, to smoke a 
cigarette, to drink a glass of beer, to impart 
cantraceptive knowledge, or to purchase 
some of the world’s greatest literary classics. 
Then those who have devised such foolish 
legislation argue that it is everyone’s duty 
to obey every law so long as it remains on 
the statutes. The argument, however, falls 
upon deaf ears. Laws which restrict per- 
sonal liberty and have not the sympathetic 
support of a vast majority of the population 
have always, sooner or later, died by nulli- 
fication when they have not been repealed. 


However I am not blaming the legal pro- 
fession for the idiocies of our law-making 
bodies. As someone has said, our legal 
structure is not an‘ arbitrary scheme set up 
by lawyers, but a growth that roots deep 
in the sub-soil of the country’s history,— 
its politics, its social philosophy, its eco- 
nomics, and its folkways. Our laws, like 
our proverbs and adages, are the product of 
folk-thinking and like these they are a mix- 
ture of shrewd wisdom, childish error, 
superstition, and folly. 
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Growing Citizens and Our Laws 


JUVENILE DELINQUENCY CONSTITUTES A CHALLENGE TO SOCIETY. 
CALIFORNIA COMPASSIONATE AND PROGRESSIVE IN ITS PRE. 
VENTIVE PROGRAM. BROKEN HOMES LARGELY PRODUCE 
JUVENILE PROBLEM. REMEDIAL TREATMENT AND 
INSTITUTIONAL CARE DISCUSSED. 


By Robert H. Scott, Judge of the Superior Court 


fragmentary evidence as can be 
obtained,” declares the United States Chil- 
dren’s Bureau, “indicates that assertions 
regarding increase of delinquency have no 
basis in fact, an actual decline being shown. 
Nevertheless, all would agree that much un- 
necessary delinquency exists, that present 
conditions place many temptations in the 
way of youth which were not known to 
earlier generations.” 

President Hoover has just reminded us 
that the 200,000 delinquent children in this 
country constitute a challenge to us to study 
the causes of delinquency since “it is not 
the delinquent child that is at the bar of 


“Such 


judgment, but society itself.” 
California has been scientifically com- 


passionate in its treatment of the wayward 
child and educationally progressive in its 
preventive program. 

A comparative study of juvenile courts 
and institutions in many cities reassures us 
that we have at least started in the right 
direction in our remedial treatment. The 
juvenile problem has been made a respon- 
sibility of the highest trial court in the state. 
It is one of the departments of the Superior 
Court. Many states relegate this task to a 
court of inferior jurisdiction, or leave it in 
isolated weakness unconnected with the 
other or higher tribunals. The judicial 
power which can be invoked to safeguard 
the rights of the mightiest individual or 
corporation is here available to protect the 
welfare of the weakest child. 

Furthermore, children under eighteen 
years of age are exclusively juvenile court 
subjects in this state although we find many 
courts elsewhere compelled to stop abruptly 
at the sixteenth birthday. Our school laws 
recognize the prolonged period of legal 
infancy by compelling at least part-time 
school attendance of children under eight- 
een; and contractural liability under that 
age is, of course, sharply limited. By re- 
quiring the scientific diagnosis and treat- 
ment of behavior problems under that age 
we are being consistent in theory and more 


effective in practical results. In this state 
we have no condition such as that existing 
in one great commonwealth where ’teen age 
offenders are imprisoned with the most 
serious recidivists. 


SUCCESSFUL HANDLING OF PROBLEMS 

Our institutional provision for juveniles 

has improved in the last decade. Money 
spent on problem children in state schools 
saves human values and taxpayers’ money. 
Corporal punishment has been entirely elim- 
inated in state schools and well managed 
private institutions. A full program of yo- 
cational training adapted to the individual, 
coupled with character building activities 
has resulted in demonstrable success. More 
than a generation ago the Whittier State 
School graduated 93 per cent of its alumni 
into prison. Better methods gradually re- 
duced this tragic record until a study in 
1928 disclosed that 65 per cent of that 
school’s graduates were making good. A 
survey just being completed will show 80 
per cent of the boys most recently at that 
school are being definitely established as 
good citizens. Private adjustment schools, 
such as California Junior Republic, Pacific 
Lodge and Strickland Home, are invaluable 
supplements to this program in furnishing 
shorter periods of training in habits of 
obedience, personal hygiene and regular liv- 
ing for children of inadequate early train- 
ing. 

Probation has been responsible for the 
successful treatment of 85 per cent of our 
juvenile court cases. Better results at lower 
costs are following the efforts of an able 
state director of probation toward stan- 
dardization of methods and improvement of 
personnel. Institutional care in a state school 
averages $1,000 per child, while adequate 
probationary treatment need not cost over 
5 per cent of that amount. Figures will 
soon be released following a study at our 
Preston State School, indicating that 35 per 
cent of the boys sent there would have re- 
sponded to adequate care on probation. Los 
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Angeles County sent 300 boys there from 
. juvenile court last year. For the one 
hundred boys who might have made good 
on probation the taxpayers will pay $100,- 
000 as against $5,000 required for the same 
boys probation —a loss of $95,000. The 
lack of a full time probation officer in this 
county is unquestionably the factor which 
militated most strongly against successful 
handling on probation and the final need of 
commitment. 


LacK OF PoLIcE FACILITIES APPARENT 

Police officers make the first contact with 
‘uvenile offenders, but there appears to be 
a recognized lack of police facilities for 
handling them. Officers charged with this 
duty are rarely trained for it, are usually 
overworked and badly organized. The 3,534 
boys and 1,282 girls passing through the 
hands of our Los Angeles police depart- 
ment during the fiscal year 1929-1930, re- 
ceived care and assistance probably com- 
parable to the best of any city of equal size, 
but officers assigned to that department 
would be first to confess the inadequacy of 
their equipment and limited number of off- 
cers to deal constructively and promptly 
with the difficult problems presented. 

Cases requiring juvenile court care are 
but indices of a far larger number of cases 
in which character defects are present and 
which merit thoughtful, though non-court 
attention. This large and inviting field is 
open to the church, school and other agen- 
cies concerned with childhood. The conflict 
of awkward adolescence with our laws is 
but symptomatic of a general conflict of 
expanding youth with our established codes. 

What constitutes a wise program may 
depend upon the lack in any neighborhood 
of the normal child environment as revealed 
by a community survey. In 1925, for exam- 
ple, a survey of Los Angeles conducted by 
a local university and financed by a leading 
service club fixed a certain neighborhood 
as the most prolific source of delinquency. 
A well equipped Boy’s Club under church 
leadership was established in the heart of 
this district. Delinquency within a radius 
of over a mile around that club has de- 
creased 75 per cent, and within a radius of 
seven city blocks has dropped 82 per cent. 
On last Halloween not one act of vandal- 
ism of any kind was committed in that en- 
tire district. This club is one of a nation- 
wide network being established in principal 
cities. 


RECREATIONAL ADVANTAGES ARE 
PREVENTIVE MEANS 

Supervised recreation on community and 
school playgrounds,—participating, as dis- 
tinguished from vicarious athletics,—moun- 
tain and beach camps and education in 
home play are now well established as suc- 
cessful preventive measures. Character 
building programs of the Y.M.C.A., Y.W.- 
C.A., Boy Scouts, Girl Scouts, and Camp 
Fire Girls have been successfully adapted 
to meet the instinctive social needs of youth 
and furnish wholesome opportunity for 
youthful self expression. 

The position which the juvenile court 
should occupy in the field of delinquency is 
the subject of dispute among leaders. A 
Harvard professor urged recently his con- 
viction that the impressive dignity of a 
court hearing was salutary in effect whether 
or not it was shown to be the only possible 
treatment. A contrary view is expressed by 
a child guidance expert in Philadelphia who 
prefers to reserve court hearings for those 
cases where the coercive power of the law 
must be invoked on the child or his parents. 

It is obvious, however, that court action 
is a confession of our failure to furnish 
youth with life ideals and good social con- 
cepts which inhibit delinquency. 


PREPARATION FOR MARRIAGE 
RELATIONSHIP VITAL 

Since the broken home produces two- 
thirds of our juvenile problem and the dis- 
cordant home contributes many more, why 
not turn our attention from idle discussion 
of palliatives to a creative ‘consideration of 
how to prepare young folks for this vital 
marriage relationship. The domestic rela- 
tions court consistently reveals pitiful ignor- 
ance of young folks in the essential of 
budget making and keeping. How often 
does love “fly out of the window” at the 
approach of the “wolf” in guise of “install- 
ment collector !”’ 

The step from financial irresponsibility to 
positive dishonesty is short and easy. The 
unwholesome atmosphere created by parents 
who evade payment of just debts is a fer- 
tile breeding place for youthful ideas of 
theft and crime. 

We wish our children to believe that the 
rights of property are sacred and must not 
be infringed upon. In an age when the 
sacred obligation of law comes daily into 
question, especially when physical appetites 
are involved, a boy says: “Why not ‘bor- 
row’ a car for a joy ride as long as you 
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get a kick out of it’’’ Threats of the state 
school mean this: if you get caught it’s 
“just too bad” — if you don’t — no harm 
is done. Parents who have failed to edu- 
cate their children in the basic need for 
honesty can too often be found in other- 
wise good homes. 

Normal biological impulses during ado- 
lescence are surely not restrained by the 
examples of “consecutive polygamy” which 
fill our divorce courts and the columns of 
our daily press. The much discussed in- 
timacies among others who have omitted as 
unimportant the sanction of the law are 
constantly before them. Marriage, our chil- 
dren are told, is a civil contract. The spir- 
itually hallowing restraint which has made 
monogamy survive is too seldom taught by 
word or example. In the race of tempta- 
tion, “Well, what’s a contract between 
friends?” And what is the deterring effect 
of threats or punishment to those who are 
sure they will not be observed? 

Our moral codes are not accidental, nor 
arbitrary. They are fundamental and firm, 
grounded upon the best experience of a 
spiritually evolving human race. Our boys 


and girls need higher ideals and sounde 
morals than any preceding generation, ang 
yet we neglect this supreme requirement 
Modern youth are decidedly not immorgi 
If they are in part unmoral, the fault is no 
their own—it is ours. We have not taken 
time nor pains to help them see the prin. 
ciples involved, or reasoned through with 
them the basis for our moral codes. 

A definite responsibility devolves upon 
those learned in the law to help our groy. 
ing citizens to face frankly the problems 
of personal morals and good citizenship — 
to analyze these problems — to study their 
social background and present implications 
and to reach working codes and high pur. 
poses which are not mere doctrines, but im- 
portant personal conclusions, deliberately 
reached and stoutly defended. é 

By revealing our traditions and codes a5 
worthy goals to be sought and as starting 
points to take off in search for further 
truth, we shall inculcate in our younger 
generation a deeper reverence for our laws 
and a higher determination to measure y 
to their noble heritage of self-governing 
citizenship. 











Designating a “CORPORATE” 
EXECUTOR or TRUSTEE 


N the preparation of a Will for a client, and the desig- 

nation of a corporate Executor or Trustee, the consci- 
entious attorney considers the general reputation of the 
proposed trustee, both as to safety, method of handling 
trusts, and considerate attitude toward beneficiaries. 


An attorney is also entitled to know that such a trustee or 
executor will recognize his own just claims to carry on 
the necessary legal work connected with the estate. 


In all these considerations, the general practice and repu- 
tation of Security-First National Bank will be found 


satisfactory. 


ECURITY-FIRST NATIONAL 
BANK OF LOS ANGELES 


SAVINGS 


COMMERCIAL 


TRUST 
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Los Angeles Bar Association 
Monthly Meeting and Dinner 





WEDNESDAY, JANUARY 21, 1931, — 6:00 P.M. 
HOTEL ALEXANDRIA BANQUET ROOM 


“COMMUNISM AND THE LAW,” is a subject respecting 


which many of us desire information. 


LIEUTENANT-COLONEL LE ROY F. SMITH, THREE 
HUNDRED SIXTY-THIRD INFANTRY, U.S.A., of the Better 
America Federation, will address the Association upon the above 


topic. 


This meeting is to be held in honor of the other Bar Associa- 
tions of Los Angeles County and the Presidents and leaders of 


various civic organizations of this Community will be in attendance. 


A program of Military Musical Selections will be rendered 


during the dinner. 


Guests of members are welcome 


Informal -_ - Dinner $1.50 


BEAR IN MIND THAT THE MEETING IS TO BE ON 
WEDNESDAY, JANUARY 21, INSTEAD 
OF THE USUAL THURSDAY. 


MAIL RESERVATION CARD NOW 


Artuur M. Ettis, Chairman Program Committee 
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BAILIE, TURNER & LAKE 
announce the removal of their law offices 
from 
Suite 902 to Suite 811 
CITIZENS NATIONAL BANK BUILDING 
Los ANGELES, CALIFORNIA 
TRuinity 3541 
Norman A. Bailie Richard A. Turner Frederick W. Lake 
Allen T. Lynch 
\S } 














The Alexandria 


Internationally Famous 
Los Angeles 


The Headquarters for The Los Angeles Bar Association 
will always do its utmost for 
Members of the Legal Fraternity—Their Families—Their Friends 
and Employees. 
Cordially and Hospitably 


Cw 
ALEXANDRIA HOTEL COMPANY 
E. C. EPPLEY CHARLES B. HAMILTON 
President Vice President & Managing Director 


The Alexandria is an affiliated unit of the Eppley Hotels Co’s. 20 Hotels 
in the Middle West, Pittsburg, Pa., Louisville, Ky., and the Hamilton 
Chain of Hotels in California and Arizona 
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Chicago Bar Association’s Code Defining 
Unauthorized Practice of Law 


PROPOSED BY COMMITTEE ON UNAUTHORIZED PRACTICE AND 
APPROVED BY THE BOARD OF MANAGERS 


For several years The Chicago Bar Asso- 
ciation’s Committee on Unauthorized Prac- 
tice has had its attention directed to the 
dificulty of defining what acts constitute 
such unauthorized practice. Questions have 
been asked the committee concerning col- 
lection agencies, tax reduction bureaus, mo- 
tor clubs, trust companies, and other organ- 
izations whose activities have sometimes ap- 
peared to involve a participation in the legal 
affairs of those with whom they deal, and 
the committee gradually arrived at the con- 
clusion that a useful purpose would be 
served by the formulation of a tentative 
series of propositions covering in general 
terms the commoner breaches of correct 
principles in this field. The committee pro- 
ceeded along conservative lines, with a view 
to securing the co-operation of the organ- 
izations whose relation to the practice of 
the law was being considered. In particular, 
Mr. Samuel W. Banning, chairman of the 
committee, and Mr. Norman K. Anderson, 
vice-chairman, have spared no pains to ar- 
rive at a satistactory formulation of prin- 
ciple. 

After years of patient and effective work, 
the committee submitted to the Board of 
Managers a set of definitions of unauthor- 
ized practice. These were considered at a 
long series of meetings of the board, in 
which Mr. Banning and Mr. Anderson took 
an active part, and several evening meetings 
were devoted to successive conferences with 
representatives of the various organizations 
concerned. Finally the definitions were 
adopted by the board. The sections relat- 
ing to trust companies are taken from a 
statement of principles prepared by a com- 
mittee of the Corporate Fiduciaries Asso- 
ciation of Chicago* and (as amended) ap- 
proved by the Board of Managers of The 
Chicago Bar Association. 

In Illinois, there is no adequate legislative 
or judicial definition of what acts constitute 
the practice of the law, although it is the 
.*The Corporate Fiduciaries Association of 
Chicago is composed of ten regular members 
among the dewn town banks and thirteen asso- 
ciate members among outlying banks. 





thoroughly established policy of the State 
for the protection of its citizens and the 
public that no one shall practice law or do 
the things which constitute the practice of 
the law without first securing a license from 
the Supreme Court of this State as evidence 


of his compentency and _ trustworthiness. 
The following formulation has_ resulted 


from an extended and carefully considered 
examination of the facts and the law apper- 
taining to each section. It does not cover 
every act or practice within a complete defi- 
nition. New sections may be added from 
time to time as the experience of the Com- 
mittee on Unauthorized Practice shall indi- 
cate a need therefor. . 


THE FOLLOWING ACTS AND PRAC- 
TICES SHALL BE REGARDED AS 
THE PRACTICE OF THE LAW 
BY UNLICENSED PERSONS 


I 


Representation by an unlicensed person 
that he has a right or license to practice 
law in the courts of this State. 


II 


The prosecution or defense by an un- 
licensed person of the suit of any other 
person in any court of record in this State. 


III 

The practice of a collection agency (being 
a corporation or association of persons, 
some or all of whom are not licensed to 
practice law) of prosecuting or agreeing to 
prosecute the claims of any person in a 
court of record in Illinois, — regardless 
of whether such court proceedings are han- 
dled for it by a licensed attorney or not. 


IV 

The practice of unlicensed persons, asso- 
ciations or corporations who, for profit, ap- 
pear or agree to appear or to employ an 
attorney to appear before courts of record 
in Illinois in order to procure for any other 
person or persons reductions of taxes or 
special assessments. 
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Corporations— | 
Anyw here— | 
@When you have a company to incor- 
porate in any state other than Cali- | 
fornia, or — | 
f 
@When you have a company to qualify 
in any state as a foreign corporation — 
@You have, readily available thru our 
organization, a service complete, com- 
petent and economical for just the as- 
sistance you need. | 
@ Dealing only with members of the Bar | 
—organized in 1902 — our experience 
and reputation constitute a _ reliable 
safeguard for your corporate matters | 
anywhere. | 
| 
a2 4 4 | 
| 
UNITED STATES 
| 
CORPORATION | 
COMPANY 
New York Van Nuys Building Chicago 
Dover, Del. St. Louis 
Albany, N. Y. Los Angeles Minneapolis | 
Baltimore, Md. TUcker Philadelphia 
Jersey City, N. J. 8764 Tallahassee, Fla. 
Washington, D. C. Carson City, Nev. 
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Vv 
The practice of unlicensed persons, asso- 
cations or corporations who, for profit, ap- 
pear or agree to appear or agree to employ 
an attorney to appear before courts of rec- 
ord in Illinois for the purpose of represent- 
ing any persons in condemnation proceed- 
ings. 
VI 
The practice of an unlicensed person or 
association of persons, any of whom are 
not licensed to practice law, or corporation, 
which, for a consideration howsoever de- 
nominated or paid, solicits, enters into or 
performs any undertaking with a customer, 
member, subscriber, policy holder or the 
like (save when such undertaking consti- 
tutes a bona fide obligation of guaranty or 
insurance), to render, through an attorney, 
legal services in court or otherwise to such 
customer, member, subscriber or policy 
holder; provided, however, this shall not 
apply to an association, corporation or other 
organization not for profit, where the man- 
agement of its affairs is vested in the same 
constituent membership entitled to the bene- 
fits of the legal services rendered. 
VII 
The practice of an unlicensed person or 
association of persons, any of whose mem- 
bers are not licensed to practice law, or 
corporation that, for a consideration how- 
soever denominated or paid, solicits, enters 
into or performs any undertaking with a 
customer, member, subscriber, policy holder 
or the like, to defend, through an attorney, 
such customer, member, subscriber or pol- 
icy holder, when arrested for the violation 
of a criminal statute or municipal ordi- 
nance; provided, however, that this shall 
not apply to an association, corporation, or 
other organization, not for profit, where the 
management of its affairs is vested in the 
same constituent membership entitled to the 
benefits of the legal service rendered, and 
provided also that such service results in 
recognized benefits inuring to the general 
public as well as to the individuals defended. 


VIII 

The practice of any unlicensed person or 
association of persons, any of whose mem- 
bers are not licensed to practice law, or 
corporation, of preparing for or furnishing 
to their customers, for a stipulated fee, 
deeds, mortgages, chattel mortgages, ‘opin- 
ions of title, contracts or any other docu- 
ments of a legal nature ; provided, however, 


that this provision shall not apply where 
the preparation or furnishing of such docu- 
ments is in connection with a bona fide ap- 
plication for a title guaranty policy. 


IX 

The practice of any unlicensed person or 
association of persons, any of whose mem- 
bers are not licensed to practice law, or 
corporation, of furnishing others than li- 
censed attorneys with corporate charters, 
by-laws, minutes or documents of a similar 
nature required by such corporations, firms 
or persons in the organization or reorgan- 
ization of any corporation or in the qualifi- 
cation of the same in a foreign jurisdiction. 


X 

The practice of a corporation or associa- 
tion ostensibly not for profit, but in reality 
for the pecuniary benefit of certain. persons 
other than the general membership, which 
enters into a service contract with its mem- 
bers or subscribers, and undertakes for a 
consideration howsoever denominated or 
paid to furnish advice or service to its mem- 
bers or subscribers by an attorney retained 
or employed by it. 


“Goop BusINEss PRACTICE” 

The “Statement of Good Business Prac- 
tice for members adopted by the Corporate 
Fiduciaries Association” contains the fol- 
lowing articles drawn in collaboration with 
the Board of Managers as referred to in 
the preamble, to-wit: 


DRAFTING WILLS 

1. No lawyer or other person in the sole 
employ of a member should prepare wills 
for customers or prospective customers of 
that member. 

2. In case of a will, under which a mem- 
ber is named to act in any fiduciary capacity, 
a member should recommend the drafting 
by the lawyer for the customer where he 
has a lawyer. The member’s own counsel 
may collaborate with such lawyer when the 
draft of the will is submitted for examina- 
tion. 

3. If the lawyer for the customer re- 
quests the counsel for the member to draft 
a will or a portion of a will, under which 
the member is named to act in any fiduciary 
capacity, and submit it to such lawyer for 
examination, then it may be so drafted and 
submitted by the member’s own counsel. 

4. When a member recommends that a 
customer go to his, the customer’s lawyer, 
to have a wili drafted and the customer 
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declines for any reason to consult a lawyer 
of his own selection, then the member 
should refer the customer to an outside law- 
yer not solely employed by the member. If 
the customer then refuses to consult the 
lawyer recommended, the member should 
refuse to draft his will. 


DRAFTING TRUST AGREEMENTS 

1. A trust agreement to which the mem- 
ber is not a party should not under any 
circumstances be prepared by a.member or 
by any person in the sole employ of a mem- 
ber. 

2. In the case of trust agreements to 
which it is a party, a member should recom- 
mend the drafting by the lawyer for the 
customer where he has a lawyer. The mem- 
counsel should then collaborate 


ber’s own 


with such lawyer in completing the agree. 
ment. 


> 


3. If the lawyer for the customer re 
quests the counsel for the member to draj 
a trust agreement to which the member js 
a party and submit it to such lawyer fo 
examination, then it may be so drafted anj 
submitted by the member’s own counsel, 


4. When a member recommends that , 
customer go to a lawyer to have a trug 
agreement drafted and the customer refuses 
to do so, the agreement may be drafted fy 
the member’s lawyer, provided that such 
member’s lawyer in drafting such trust 
agreement should explicitly state to its cus 
tomer that he should consult a lawyer not 
employed by the member to protect and 
sateguard his interests. 














RUGBY ROSS 


announces the removal of his Law Offices 


735 PactFic MUTUAL BUILDING 
523 West SIXTH STREET 
Los ANGELES 


TUcKER 9871 
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TITLE GUARANTEE &TRUST 
COMPANY 


TITLE GUARANTEE BUILDING 
| Broadway at Fifth, Los Angeles 
wal Capital and Surplus $7,500,000.00 
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NOT A FABLE 


Once upon a time there was an attor- 
ney who refused to talk hard times. 
He preferred to talk of “Economic 
Reconstruction.” 


Realizing that he must make each 
dollar spent for overhead expenses 
return dividends, this attorney sur- 
veyed his engraved stationery costs. 
They looked high, so being a conserv- 
ative buyer he called Parker, Stone 
& Baird Co., Trinity 5206. The prices 
quoted represented a considerable 
saving. Knowing that he could de- 
pend upon excellent service, he 
placed his order. 


Others talked hard times—this attor- 
ney’s business increased. 


Moral: Call TRinity 5206. 











